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49 Am. Jur. 2d Landlord and Tenant §§291, 329
15 A.L.R. 3d 470. §7[a]
Rules.Treatises and Constitutional Provisions
There are no applicable rules, treatises or constitutional provisions in this case.
JURISDICTION

The Court of Appeals has jurisdiction over this matter pursuant to Utah Code
§78A-3-102(3)(j)and(4).

STATEMENT OF THE ISSUES
Issue: Whether the trial court, in light of the evidence presented at trial, properly
construed the lease between the parties by concluding that the option to purchase
contained within the lease expired at the end of the Lease's fixed term, and therefore
prior to Hart's attempted exercise of the option.
Standard of Review: This Court reviews a district court's interpretation of a
written contract for correctness, granting no deference to the court below. Cafe Rio. Inc.
v. Larkin-Gifford-Overton, LLC. 207 P.3d 1235. 1240 (Utah 2009).
Preservation of Issue: R. 145, 154-55, 222 pg. 8 11. 7-11, 222 pg. 127 11. 2-14.
Issue: Whether the district court's decision may be affirmed on other grounds,
such as Hart's frequent breach of the lease, her failure to adequately exercise the option,
and Hart's failure to tender the full purchase price of the property at the time of her
attempted exercise of the option, or whether the case must be remanded for further
findings on these issues.
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Standard of Reivew: This Court may affirm a lower court's decision on any
other grounds. Bailev v. Bayles. 52 P.3d 1158. 1161 (Ut. Crt. App. 2002).
Preservation of Issue: R. 145, 158-160. 222 pg. 8 11. 11-18, 222 pg. 135 1119-25,
pg. 136-40.

STATUTES DETERMINATIVE OF THE APPEAL
There are no statutes determinative of appeal.

STATEMENT OF THE CASE
Richardson defers to Hart's Statement of the Case, but adds that additional issues
were addressed at trial and through the parties' trial briefs. The undisputed potions of the
trial as established by the trial record allow this Court to consider those issues or grounds
as a basis to affirm the trial court.
STATEMENT OF FACTS
On Februray 15, 2003, Plaintiff entered into a Residential Lease Purchase Agreement
("Lease ) with R&B Properly Investment, Inc. lor the lease ol a small condominium at
Wolf Creek Resort, Eden, Utah (the "Property"). R. 187 pg. 2 1J1. ADD 1. On February
22, 2003 the Lease was assigned to the Defendant, Cathleen Hart. R. 187, pg. 2 ^J2. ADD
1. The Lease required monthly payments in an amount of $650.00, plus a service fee, to
be paid on the first of each month. R. 187. pg. 2 ^4. ADD I. The Lease provided for the
rental of the subject property, while at the same time provided the Defendant with the
opportunity or option to purchase the same property by providing a written notice to the
Plaintiff exercising said option pursuant to the terms of the Lease (the "Option"). R. 1 87?
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pg. 2 1f6. ADD 1. The fixed term of the Lease was 12 months, with a right to extend the
term an additional 6 months if Defendant was "in full compliance with all the terms'* of
the Lease. R. 187. pg. 2 1|7. ADD 1. The Lease contained an option to purchase the
property "conditioned upon full compliance by [Hart] with all terms of the" of the Lease.
R. 187, pg. 3 1(9. ADD 1. The property was to be returned to Richardson "at the end of
the term of [the] option in the event the option [was] not exercised." R. 187, pg. 3 1J10.
ADD 1.
The parties expressly agreed pursuant to the Lease that the option could be
exercised by Hart "as long as [she] was not in default of the terms and conditions of [the
Lease]. " R. 187. pg. 3 1(1 I. ADD 1. The parties agreed that time would be of the
essence in meeting all of the deadlines in the Lease. R. 187, pg. 3 1(12. ADD 1. On July
29. 2005, for the first time since the commencement of the Lease, Hart attempted to
exercise the option by way of a letter to Richardson stating that she "intends to exercise
the Option to Purchase the property. . ." R. 187, pg. 3 1}14. ADD 1. There were no
modifications to the Lease, written or otherwise. R. 187, pg. 3 1J15. pg. 6. ADD 1.
Although Richardson accepted rent from Hart during her occupation of the
Property before and after expiration of the Lease, Hart was late and behind with most of
her payments, sometimes by as much as several months. See Appellant's Statement of
Facts; Plaintiffs' Ex: 1(3) and Section B (1) of this Brief.
SUMMARY OF ARGUMENTS
1.

The Option does not survive the expiration of the fixed term of the Lease.

The overwhelming majority of courts which have addressed this very issue agree. When
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a lease expires and the tenant remains in the premises and pays rent, the tenancy converts
to a month-to-month tenancy, and the material terms of the lease regarding said tenancy
logically continue into the hold-over. However, options are different. Generally, they do
not define or govern the tenancy. They are not relevant to the tenancy. The tenant has the
right to occupy the premises whether or not she exercises the option. Accordingly, the
option runs parallel with, but independent of, the lease. Once the lease converts to a
month-to-month arrangement after the expiration of the original term, it makes little
sense to require that all terms of the lease independent of the tenancy would survive into
the hold-over period, unless expressly agreed to by the parties. Absent language in the
lease expressly requiring such survival, the option expires with the original fixed term of
the lease. The trial court's ruling on this issue should be affirmed.
2.

There are other grounds upon which the trial court may be affirmed.1 First,

as per the undisputed portions of the trial record. Hart admits that she was usually late in
making her payments to Richardson, sometimes by as many as three months. She
received late notices from the escrow company managing the payments each time she
was late with rent, and also received receipts which, in many occasions, informed Hart
that she was behind and the total amount she owed. This fulfills the notice requirements,
such as they are, of the Lease. The Lease is clear that upon failure to make a timely
payment, the Option is revoked or terminated and no longer available to the tenant.
1

Should this Court reverse the lower court's decision regarding the construction of the
Lease, and be unable to affirm the trial court on other grounds based upon a review of the
relevant and undisputed facts contained in the trial record, this matter should be
remanded for further findings and conclusions on these issues, which were tried and
reserved at trial.
7

Second, Hart did not effectively exercise the Option. Utah law requires that
absent language defining the method and timing of full payment under the option, which
describes the present Lease, the optionee must pay the full purchase price at the same
time he exercises the option. Hart failed to do this.
Third, Hart's attempted exercise of the Option was ineffective because she did not
unequivocally exercise the Option. Rather she expressed her desire or plan to exercise the
Option by informing Richardson that she "intended" to exercise it. This is not a proper
exercise of an Option. Although the trial court did not address this issue, it specifically
found that Hart attempted to exercise the Option by writing Richardson and telling him
that she "intends to exercise the Option to Purchase the property..."
3.

Hart is not entitled to attorneys fees, even if she prevails here. She failed to

present any evidence at trial regarding her fees. At most, Hart might be entitled to her
fees on appeal. Also, if the Court were to remand the case, the issue of fees should be left
open.
ARGUMENT
A.

THE OPTION EXPIRED BEFORE HART ATTEMPTED TO
EXERCISE IT.
There is no option to exercise once it has expired. In this case, the term of

the Lease was fixed at twelve months, and was never extended. Plaintiffs Exhibit
1(1), ^| 1. ADD 1 pg. 4. R. 189 pg. 4. However, Hart did not attempt to exercise
the Option until July 29, 2005, sixteen months after the Lease expired. R. 188, ^
14. ADD 1, Pg. 3,1J14. The fact that Hart's tenancy converted to a month-to-
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month at the end of the fixed term does not mean that the Option also continued.
The Lease's "hold-over" provision instructing that it "shall become a month to
month agreement if owners accept rent..." after the fixed term, does "no more
than what the law would imply in the absence of such a 'hold-over' clause"
because it merely restates the law, which is to say that once the fixed term of a
lease expires, it becomes a month-to-month tenancy during the tenant's continued
occupation of the premises and payment of rent. Spaulding et al. v. Yovino-Young
e t a L 30 Cal.2d 138, 142, 180 P.2d 691, 693 (1947).
Mart's right to hold-over possession of the Property on a month-to-month
basis and her option to purchase the property "conferred separate and distinct
rights and powers" upon her as a tenant. Id. at 692. The first right has reference to
a continuance of the tenancy; while the second right empowers, but does not
require. Hart to terminate the tenancy and to become the absolute owner of the
Property. See Id. at 692. From the moment Hart signed the Lease she had the
obligation to pay rent and comply with many other terms and conditions. In
contrast, the Option is just that: an option. It is not a covenant or a term of the
tenancy, and does not become biding upon either party to the Lease until Hart
exercises it at her election. Plaintiff s Ex: 1(1), U 41. ADD 2.^)41. While the
Option may be a part of the "agreement" because it is granted to Hart within the
Lease, it is distinct from those terms and conditions which govern the tenancy, and
which became month-to-month after the expiration of the fixed term. There is
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nothing in the Lease to suggest that the parties intended for the Option to continue
into a hold-over arrangement.
Hart's quick reference to Am. Jur. 2d as the sole legal support for her
argument -that every aspect of the Lease, including the Option, continues monthto-month after the expiration of the Lease - is misapplied and not relevant to the
issue in the instant case. First, an option to purchase is not be confused with the
covenants and terms of the tenancy. Second. § 291 is limited in scope to the
tenancy being held oven not to options. 49 Am. Jur. 2d Landlord and Tenant §291
(covenants and terms of the original lease generally may survive into the hold-over
"so far as they are applicable to the new tenancy*"). Third. §291 does not apply to
the specific affect that hold-over tenancies may have on options to purchase,
which instead is treated specifically in §329 which states that "[b]y far, the greater
weight of authority is that an option to purchase. . . cannot be exercised by a lessee
holding over after the expiration of the lease/* 49 Am. Jur. 2d Landlord and
Tenant, §329 (option to purchase is distinct from the lease and is not extended into
the hold-over period); See also 15 A.L.R. 3d 470. §7[aj.
Moving from Am. Jur. to case law, Utah is fairly quiet on this specific
issue. However, many other jurisdictions have resolved it in Richardson's favor.
As noted in Grisham v. Lowery, 621 S.W.2d 745 (Tenn. App. Crt. 1981), the view
that an option to purchase may survive in to a hold-over or month-to-month
tenancy "is a distinct minority rule, possibly limited to the state of Maryland." Id.
at 749. In contrast, the clear "majority rule is that a purchase option contained in a
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lease which is exercisable during the lease term cannot be exercised by a lessee
holding over after the expiration of the lease." Id. at 749 citing Smith v. Carter.
213 Ark. 937, 214 S.W.2d 64 (1948); Wanous v. Balaco. 412 111. 545, 107 N.E.2d
791 (1952); O'Brien v. Hurley. 325 Mass. 249, 90 N.E.2d 335 (1950); Wright v.
Barclay, 151 Neb. 94, 36 N.W.2d 645 (1949); Atlantic Product Co. v. Dunn, 142
N.C. 471, 55 S.E. 299 (1906); Kruegel v. Berry, 75 Tex. 230, 9 S.W. 863 (1888);
Napper v. Rice. 127 W.Va. 157. 32 S.E.2d 41 (1944).
In Spaulding et al. v. Yovino-Young et al.. 30 Cal.2d 138, 142, 180 P.2d
691 (1947). even though the lease in question contained language requiring the
month-to-month tenancy to "be on the same terms and conditions as herein
stated," the court nevertheless determined that the option could not continue into
the month-to-month tenancy, reasoning that

%w

[w]hile a lessor may be content for a

fixed time to be restricted to a fixed price for the sale of his property, it is another
matter altogether to conclude that an option to purchase is to continue for an
indefinite period under authority of a 'hold-over' tenancy unless clear words are
used to express that purpose." id. at 143-44. This is the better rule, and should be
adopted here.
In the instant case, there are no express terms requiring or even suggesting
that the Option should survive indefinitely during a month-to-month tenancy. In
addition to the language of paragraph 1 of the Lease, which is discussed above,
Hart points to the title of the lease, her designation within the Lease as
Tenant/Buyer, and the various paragraphs of the Lease regarding default as
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evidence that the parties intended the Option to survive beyond the expiration of
the original term.
To begin, the title cannot be construed to overcome the plain language of
the Lease. Regardless of what the title may say or mean, the clear language of the
Lease establishes that the Option must be exercised before it is binding. It was
paid for by separate consideration, allowing Hart to receive a credit against the
purchase price, but only if she exercised the Option. Plaintiffs Ex: 1(1) 1[37(b).
ADD2^37(b).
As for Hart's designation as Tenant/Buyer within the Lease, this is a simple
label identifying the two hats Hart may wear if she exercises the Option.
Otherwise, according to HarLs logic, the Lease should just read "Buyer" when
referring to Hart, even though she does not become a buyer until she exercises the
Option, hence the paired alternative of "Tenant/*
Lastly, the provisions regarding default are important, but not for the
reasons put forth by Hart. These provisions do not expressly or impliedly require
the Option to survive in to the month-to-month tenancy. Rather, the) simply
govern Hart's right to exercise her option if she defaults during the term of the
Lease. These provisions, in fact, support Richardson's position. Under a monthto-month tenancy, the tenant has no obligation to pay rent, except for the month
she actually occupies the premises. Additionally, with a month-to-month tenancy,
the landlord is free to terminate the tenancy for no reason. A default would not be
required. According to Hart's argument, Richardson might be able to terminate
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the month-to-month tenancy, but would not be able to terminate the Option, which
she claims terminates only upon default, and with notice, etc. The reality is that,
at most, the default provisions govern the termination of the Lease and/or Option
during the Lease term. Such provisions, given their express language, seem
inapplicable or at least unworkable within a month-to-month arrangement.
Consistently, the fact that the Lease provides Hart with the option to extend
the Lease an additional six months, further supports Richardson's position on this
issue. It is important to note that Hart tried formally to extend the Lease six
additional months. Plaintiffs Ex: 1(6). ADD 3. The problem is that she tried to
do it sixteen months after the lease had expired. This demonstrates that even Hart
believed she needed to extend the Lease before she tried to exercise the Option.
Lastly, paragraph 7 of the Lease states that if any payment is late, LCthe term
of this contract will become a month to month agreement and any option to
purchase will be revoked.** Plaintiffs Ex: 1(1), ^]7. ADD 2, ^]7. This language
shows the parties' contemplated a difference between the fixed term and the
month-to-month term as it regards the Option. Also, paragraph 40 states that Hart
will surrender the Property at the end of the term if the Option is not exercised.
Plaintiffs Ex: 1(1), ^40. ADD 2, ^40. This language clearly suggests that the
Option must be exercised during the initial term, which may be extended six
months, but not during a month-to-month tenancy.
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B. ALTERNATIVELY, THE OPTION EXPIRED DUE TO HART'S LATE
PAYMENTS AND HART'S FAILURE TO TENDER PAYMENT AT THE
TIME SHE ATTEMPTED TO EXERCISE THE OPTION. IN ADDITION,
HER ATTEMPT TO EXERCISE THE OPTION WAS INSUFFICIENT.
This Court may affirm the trial court's decision on any other grounds. Bailey v.
Bayles, 52 P.3d 1158, 1161 (Ut. Crt. App. 2002). Here, the record is clear and presents
an undisputed basis for this Court to affirm the trial court on alternative grounds. The
grounds or (acts supporting affirmation in this context were undisputed at trial. To the
extent this Court is precluded from reviewing the undisputed portions of the record as a
basis for affirming the trial court on other grounds, the matter should be remanded to the
trial court for further findings and conclusions.
1. The Option Expired because of Hart's Late Payments.
In no less than three separate provisions of the Lease it is established that a late
payment terminates the Option. Plaintiffs Ex: 1, ^ps 7. 37(a) and 41(b). ADD 2. ^["s 7.
37(a) and 41(b). In fact, according to paragraph 37(a), the Option is not granted unless
Hart is in compliance, making compliance with the terms of the Lease a condition
precedent to the granting or effectiveness of the Option within the Lease.
What follows are some citations to Hart's undisputed trial testimony regarding her
many late payments:
1.

Question: wvNow, it is my understanding that not all of your
payments were on time. Would you agree with that?"
Answer: "Yeah."
R. 222. Pg. 22, 11.2-6.
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2.

Hart admits that she made the July 3, 2003 payment late.
R. 222, Pg. 25 11. 20-22.

3.

Hart admits that she made the September 2003, November 2003, and
December 2003 payments late.
R. 222, Pg. 25 11. 23-25 and Pg. 26 11. 1-3.

4.

Hart admits that she made the January 2004 payment late and that
Plaintiffs Ex: 1(3) is accurate with regard to the timing of all her
subsequent payments, showing that many more were late, some by
several months.
R. 222, Pg. 26 11.4-8

j.

n m i d ^ i c c i uiai ai u n c p u m i m uic ^ p i n i ^ ui

Z.UUJ.

^iic wa^ uciiinu in

the amount of $2,564.00.
R. 222, Pg. 30 11. 19-21.
6.

Hart admits that when she attempted to exercise the Option in July
2005. she was behind in the amount of $5,065.00.
R. 222, Pg. 31 11.6-11.

/
/ .
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received from Escrow Specialists.
R. 222, Pg. 37 11. 12-20.
8.

Hart admits that although Plaintiffs Ex: 1(23) only consists of four
late notices, she received more than just those four.
R. 222, Pg. 37 11. 24-25; Pg. 38 11. 1.

Hart was successful in making a timely payment on only a few occasions during
the entire Lease and hold-over term. She spent most of her time behind and paying late
fees. In fact, when she attempted to exercise the Option she paid over $5,000.00 in back
15

rent and late fees. Hart attempts to avoid this fact through paragraph 49 of the Lease,
wherein it defines a material breach of the Lease as one which continues 30 days after
written notice of the breach. The problem with this is that she knew she was in default
every time she failed to make a payment and received late notices. Additionally, she was
provided with receipts from Escrow Specialists each month which showed that she was in
default and had late fees piling up.

Hart violated the Lease consistently and regularly in

the payment of her rent. Consequently, the Option would not be available to her.
2.

Hart Failed to Tender Payment When She Attempted to
Exercise Option.

"Unless otherwise provided in the option agreement, the law implies that tender of
payment is required at the time of the exercise of the option/* Mills, 929 P.2d at 363.
citing Hoffman v. Sullivan. 599 P.2d 505, 508 (Utah 1979) and Greenbaum v. Cortez.
644 S.W.2d 510. 511 (Tex.Ct.App. 1982)0'Where a contract provides for a fixed sum
but has no provision concerning time or method of payment, the general rule is that the
consideration paid is to be paid in cash upon the exercise of the oniion/T

^Ujnuer

controlling Utah law. options to purchase that fail to specify mode of exercise or time of
payment must be read to require payment upon exercise/* Mills v. Brody, 929 P.2d 360,
364 (Ut. App. Ct. 1996). In the current case. Hart admitted during trial that she did not
tender full payment of the purchase price when she attempted to exercise the Option on
July 29, 2005. R. 222, Pg. 38 11. 12-22. Rather, she paid back rent and late fees totaling
$5,065.50. In addition, the Lease contains a "Time is of the Essence'' clause. Plaintiffs
Ex: 1(1) 1J46. ADD 2 ^46. This is important for a few reasons. First, timely payments are
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required and are an integral part of the agreement. Second, it further supports
Richardson's position regarding the impact of Hart's hold-over status on the Option.
3.

Hart's Attempted Exercise of the Option was not Certain.

With respect to this issue, the trial court did find that Hart attempted to exercise
her option by writing a letter to Richardson stating that she "intends" to exercise the
Option. R. 188 ^|14. ADD 1 1J14. In the Mills case, the party suing to enforce the option
attempted to exercise the option with a letter which stated that "we will be exercising our
option to purchase the condominium." Id. at 362. That court noted that the attempted
exercise in that case fell short because it only expressed an intent to exercise the option
some time in the future.
Similarly, in the current case, the Defendant wrote a letter stating that she "Intends
to exercise the option. . ., " which only expresses a desire or plan to exercise the option in
the future. Plaintiff s Ex: 1(6). ADD 3. She may have had intentions to exercise the
option, but did not inform the Plaintiff that she was, indeed, exercising it.
C. "FORFEITURE" IS INAPPLICABLE TO THIS CASE.
Hart incorrectly argues that the loss of her Option will work a forfeiture against
her. In the trial court. Hart invited the court to construe the Lease as one would a
Uniform Real Estate Contract or "UREC" in support of her position on forfeiture. Now
she extends the same invitation to this Court, but less assertively so. In any event, Hart
believes she will find protection under this argument because of the application of
forfeiture under UREC's generally. Of course, the courts abhor forfeiture and refuse to
enforce contracts that result in a true forfeiture under the law. The problem with this

17

argument is that the Lease is not a UREC. To enforce the Lease as a UREC would
require the court to completely rewrite the Lease in a manner inconsistent with express
rights, obligations and risks allocated and agreed to under the Lease.
A lease with an option to purchase is very different from a UREC. In a UREC or
similar contracts, the parties usually agree and obligate themselves to the sale and
purchase of the subject property from the beginning of the agreement. From day one the
purchaser is obligated to the seller for the total purchase price of the property. Payments
are made pursuant to the terms of the UREC. which generally are applied to the total
purchase price, or debt, but again, from the beginning of the relationship. In essence, it is
a loan. Should the buyer default, seller has many options available to it. including suing
for the entire unpaid balance of the loan. Additionally, the buyer is just that: a buyer, and
enjoys all incidents of ownership of the property from the beginning. It is for this reason
that the courts carefully enforce the default of a UREC.
In contrast, a lease with an option to purchase does not obligate the tenant to the
purchase of the property. The tenant is free to leave after the term, or leave prematurely
with the maximum risk of having to pay out the remainder of the lease, not the entire
purchase price of the property. Moreover, the right, and consequently the obligation, to
purchase only ripens if it is exercised.
There is no forfeiture in this case. Hart simply leased the Property. A small
portion of her monthly and timely rent would be applied to the ultimate purchase price,
but only "upon exercise of the option. . . ** Plaintiffs Ex: 1(1). 1|37(b). ADD 2 1f37(b).
To construe the Lease as invited by Hart would be to render all lease options meaningless
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and the equivalent of UREC's. Option deadlines would mean nothing and could be
exercised at the whim of the tenant/buyer whenever it suited them. They could obtain the
right to purchase without the obligation to purchase, but the landlord/seller would always
have the obligation to self even if he did not expressly undertake such obligation.
D.

HART IS NOT ENTITLED TO ATTORNEYS FEES.

Hart never presented any evidence of attorney's fees at trial. Hart's counsel asked
address fees at the close of Hart's case by stating that he thought a one third contingency
would be fair, or that in the alternative suggested that Hart be awarded fees in the amount
identical to those incurred by Richardson. R. 222 pg. 124 11. 4-17. In contrast.
Richardson presented specific evidence of his attorney's fees at trial. R. 222 pg. 84 II.
14-25, pg. 85 11. 1-14. R. 147-51. Plaintiffs Ex: 2. Even if Hart were to prevail in this
appeal without any remand, at most she would only be entitled to fees and allowable
costs incurred on appeal. Richardson prevailed at trial and should be awarded the
attorney's fees and costs he has incurred to defend Hart's appeal.
CONCLUSION
Hart failed to exercise her option to purchase in a timely manner. Hart is not
forfeiting anything, she just failed to exercise her option. The option, even it was in force
sixteen months after the Lease expired, was not correctly exercised. Hart failed to pay
the purchase price at the time of the attempted exercise and failed to actually and
unequivocally exercise the option. In the end, she also lost the option due to her repeated
late payments. The Court should affirm the trial court's decision as written or upon
alternative grounds, or should remand the matter for further findings and conclusions.
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RESPECTFULLY SUBMITJ_EEt4ius M_ day of June, 2009.

STEPHEM_E^NOEL
Attorneys for Appellee/Defendant.
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Stephen F. Noel (7952)
SMITH KNOWLES, P.C.
4723 Harrison Blvd., Suite 200
Ogden,UT 84403
Telephone:
(801)476-0303
Facsimile:
(801)476-0399
Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF WEBER COUNTY
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DAVID RICHARDSON,

BINDINGS OF FACT AND
CONCLUSIONS OF LAW

AUG

Plaintiff,
vs.
CATHLEEN HART,

Defendant.

Civil No. 050906247
Under Consolidation with
Civil No. 050906492

Judge Parley R. Baldwin

THIS MATTER came before the Court on a bench trial on June 16, 2008. The parties
and their respective attorneys of record were present. The parties presented their evidence and
made argument to the Court. The Court took the matter under advisement and issued its ruling
by way of a telephone conference attended by the parties and their attorneys. Based upon the
evidence admitted at trial, the argument presented and the law relevant to this matter, the Court
makes the following Findings of Fact and Conclusions of Law:
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FINDINGS OF FACT
1

On Februray 15, 2003, Plaintiff entered into a Residential Lease Purchase Agreement
("Agreement") with R&B Property Investment, Inc for the lease of a condominium at
Wolf Creek Resort Eden Utah

2

On February 22, 2003 the Agreement was assigned to the Defendant, Cathleen Hart

3

Pursuant to the assignment Defendant assumed all the rights and obligations of the
Agreement

4

The Agreement required monthl) payments in an amount of $650 00, plus a service
fee, to be paid on the first of each month

5

An account for the payment and receipt of lease payments was set up by R&B
Property Investment Inc with Escrow Specialists, an entity which provides services
for landlords and renters, as well as sellers and buyers, of property Among other
things, it accepts payments, provides an accounting, tracks late fees, sends notices,
etc

6

The Agreement provided for the rental ol the subject property, while at the same time
provided the Defendant with the opportunity or option to purchase the same property
by providing a written notice to the Plaintiff exercising said option pursuant to the
terms of the Agreement

7

The term of the lease within the Agreement was 12 months, with a right to extend the
term an additional 6 months if Defendant was "in full compliance with all the terms"
of the Agreement

2

8.

The Agreement was effective as of February 15, 2003. The subsequent assignment,
which was entered into between the assignor and the Defendant, and which the
Plaintiff did not sign, attempted to modify the effective date of the Agreement to
April 1, 2003. This did not seem to be an issue at trial. Moreover, whichever
effective date is used, it does not affect the conclusions of this Court as set forth
below.

9.

The Agreement contained an option to purchase the property "conditioned upon fuii
compliance by [Defendant] with all terms of the" of the Agreement

10.

The property was to be returned to the Plaintiff "at the end of the term of [the] option
in the event the option [was] not exercised."

11.

The parties expressly agreed pursuant to the Agreement that the option could be
exercised by Defendant "as long as [the Defendant was] not in default of the terms
and conditions of [the Agreement]. tc

12.

The parties agreed that time would be of the essence in meeting all of the deadlines in
the Agreement.

13.

On July 27, 2005, Plaintiff served a 3 day notice to pay or quit upon the Defendant.

14.

On July 29, 2005, for the first time since the commencement of the Agreement,
Defendant attempted to exercise the option by way of a letter to Plaintiff stating that
she "intends to exercise the Option to Purchase the property. . ."

15.

There were no written amendments to the Agreement.

+ DC
3
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16.

Plaintiff has incurred $14,388.87 in attorney's fees and costs the in the prosecution
and defense of this matter. This is amount is reasonable. Defendant's counsel
stipulated to the reasonableness of this amount at trial.
CONCLUSIONS OF LAW
The clear and express terms of the Agreement establish that its term was for 12 months,

with a right to extend for an additional six months. While it goes without saying that there is no
option to exercise once it has expired, it has iong been the established rule in Utah that an option
"must be exercised in accordance with its terms." Coombs v. Ouzounian. 465 P.2d 356 (Utah
1970). There is no ambiguity in the Agreement on this point. Regardless of which effective date
is used, the lease term within the Agreement terminated along with the option one year later,
either on February 15 or April 1, 2004. From the evidence presented, it appears the Defendant
never elected to extend the lease term an additional 6 months as per paragraph 62(4) of the
Agreement. However, even if she had, the 6 month extension would have expired on October 1,
2004 at the latest, yet the Defendant did not attempt to exercise the option until July 29, 2005,
ten months later. Time was of the essence in the performance of the Agreement. As such, the
Court concludes that there was no option to exercise on July 29, 2005, inasmuch as it had
expired by that date.
The Defendant argued that the portions of the Agreement relevant to this dispute had
been modified by the parties. "An option to purchase is an interest in real estate and is within the
statute of frauds." Mills v. Brody, 929 P.2d 360, 364 (Ut. App. Ct. 1996). In Brody, one party
was seeking specific performance of a lease option on a condominium, much like the current
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case, and argued that the other party orally extended the deadline for payment. Id. at 364.
However, even in the face of an alleged express, but oral, agreement to modify the deadline in
the lease, the court upheld the trial court's ruling voiding the oral agreement as violative of the
statute of frauds. Id. The court ruled that an extension of a contract which is required to be in
writing is not enforceable "if it does not comply with the statute of frauds/' Id. at 364. There is
no writing in the current case supporting these alleged oral conversations extending the deadlines
or otherwise forgiving or modifying the terms and obligations of the Agreement. Moreover,
there was no evidence presented at trial which was alleged to have expressly modified the option
deadline of the Agreement. There was no oral agreement between the parties extending the term
of the lease or the option.
A receipt from Escrow Specialists showing the balance due on the purchase of the
lease/purchase of the property is an accounting function. The Agreement's primary and initial
purpose was for the rental of the subject property. While it provided an opportunity or option to
the Defendant to purchase the property, the right and the obligation to purchase would not ripen
until the Defendant exercised the option pursuant to the terms of the Agreement. As such, it
cannot be said that the payment receipts issued by escrow specialists showing the balance due on
the purchase modified the Agreement such that it obligated the Plaintiff to sell and the Defendant
to purchase the property from the commencement of the Agreement, thereby converting the
Agreement to a real estate purchase agreement from the very beginning. This "conversion"
could not take place without Defendant's proper exercise of the option to purchase pursuant to
the terms of the Agreement itself.

5

Therefore, the receipts likewise cannot be used as the required memorandum supporting a
wholesale modification to the Agreement. The Defendant offered English v. Standard Optical
Co., 814 P.2d 613 (Ut.Ct.App. 1991) in support of her argument on this issue. However, the
facts are materially different from those of the instant matter. In English the parties disputed the
renegotiation of the amount of lease payments. The tenant argued that an agreement had been
reached as to the new amount. The court ruled that the original lease satisfied the "written
memorandum" requirement of the statute of frauds because the original lease expressiy required
the parties to renegotiate the amount of the lease payments every 36 months. Id. at ^|15 and 27.
Therefore, the parties were only doing verbally what the original lease required them to do in the
first place. Also, the landlord accepted several checks in the amount of the new lease amount
from the tenant. In addition, it appears to have been important to the English court that the
landlord in that case admitted to the oral agreement with the tenant. Id. at <|f's 27 and 34. There
was no such admission or finding in the current case.
In fact, the English court recognized that "[i]t is fundamental that the memorandum
which is relied upon to satisfy the statute of frauds must contain all the essential terms and
provisions of the contract. . .," and that "writings shall so clearly evidence [the] fact that a
contract was made and what its terms are that there is no serious possibility that the assertion of
the contract is false." Id. at \s 27 and 34(emphasis added). There is no evidence in this case
which clearly evidences any modification to the Agreement, much less a written document
satisfying the requirements of the statute of frauds.

6
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Because the Defendant failed to timely exercise her option pursuant to the terms of the
Agreement, Defendant is without a right to purchase the property. The Court finds in favor of
the Plaintiff and orders the Defendant to vacate the property no later than August 1, 2008.
Defendant is hereby required to pay rent to the Plaintiff for her occupation of the property
through August 1, 2008 in the amount of $650.00 per month.
The Agreement requires that the prevailing party to any litigation concerning the
enforcement of the Agreement shaii be entitied to recover aii reasonable attorney's fees and costs
incurred as a result of said litigation. The Court finds that the Plaintiff has prevailed in this
matter as contemplated by the Agreement and is entitled to recover from the Defendant attorneys
fees and costs in the amount of $14,388.87.
Plaintiff is directed to draft and submit a proposed judgment consistent with these
findings and conclusions.
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RESIDENTIAL LEASE PURCHASE AGREEMENT

This agreement dated
is by and between Landlord / Seller, D<a>h6> £tcJ^cw^>iand
Tenant/Buyer,
R &
B
Property
Investments
Inc. for die
dwelling
located
at:
3>(e{£5
Kl oOO^-f CZecuC Di^> ^ Z * \
under the following terms and conditions:
1. Fixed-Term Agreement : Tenant/Buyer agree to lease this dwelling for a fixed term of
I 3, OftOAfti J . Thereafter, this agreement shall become a month to month agreement if owners accept
rent from Tenant/Buyer.
2. Rent: Tenant/Buyer agree to rent this dwelling for the sum of S CpOQ^
per month payable in
advance. The first months rent is $
beginning upon the agreed assignment. Rent must be
received on time in order to receive rent credit. There is no grace period.
3. Form of Payment: Tenant/Buyer agrees to pay rent in the form of personal check, a cashier's check or
money order to Landlord/Seller.
4. Rent Payment Procedure: Tenant/Buyer agree to pay their rent to Landlord/Seller at the following
address: Escrow Specialists, P.O. Box 3287, Ogden, Utah, 84409
5. Returned Checks: If for any reason a check used by tenants to pay Landlord/Seller is returned without
having been paid, Tenant/Buyer will pay returned check charge of $20.00 and take whatever other
consequences there might be in making a late payment. After the second time that the tenant's check is
returned, tenants must thereafter secure a cashier's check or money order for payment of rent.
6. Rent Due Date: The due date for the rent owing under this agreement is the first day of every calendar
month. The late date is one day later. In other words, Tenant/Buyer must pay the rent on or before the due
date. The very next day is the rent late date. This is the first day when Landlord/Seller will consider the rent
late. Landlord/Seller expects to have RECEIVED the rent before this date. If Tenants/Buyer rent is due on
the first it must be received on or before the first to be on time. There is no grace period.
7. Late Fees and Penalties: Landlord/Seller expect Tenants/Buyer to pay rent promptly. In the event that
this does not occur for any reason, the tenant/buyer will agree to pay a $5.00 per day until full payment is
received. In addition, the term of this contract will become a month to month agreement and any option to
purchase will be revoked
8. Utilities/Services: Tenant/Buyer agree to pay all utilities and services.
9. Use: The property shall be used and is designated as a residential dwelling.
10. Occupants' The number of occupants is limited to
. Only the following persons may live in this
dwelling
. No one else may live there without the Landlord/Seller's
prior written permission.
11. Assignment: The original tenant / buyer has the right to assign this Lease Purchase agreement and will
be released from all liability upon the assignment Any assignment fee / option consideration received by
the original tenant / buyer shall be credited to the purchase price.
12 Pets: 1 enant/Buyer may house a pet on the premises with owner's / landlord's written permission.
13. Damage: Tenant/Buyer agree to pay for repairs of all damage which they or their guests have caused to
die dwelling.
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14. Appliances: refrigerator, dishwasher, clothes washer/dryer, microwave, garbage compactor or disposal,
the use of these appliances is not included in the rent If Tenant/Buyers wish to use these appliances, they
agree to assume all responsibility for repair and maintenance.
15. Tenant/Buyer Inspection: Tenant/Buyer have inspected (he dwelling and its contents and agree that
they are in satisfactory order, as are the electrical, plumbing and heating systems.
16. Notification of Serious Building Problems: Tenant/Buyer agree to notify the Landlord/Seller
immediately upon first discovering any signs of serious building problems such as a crack in the foundation,
a tilting porch, a crack in the plaster or stucco, moisture in the ceiling, buckling sheetrock or siding, a leaky
root a spongy floor, a leaky water heater or termite activity.
17. Pest Control: Pest control is the responsibility of the Tenant/Buyer.
18. Window: Tenant/Buyer agree to be responsible for any windows which become cracked or broken in
their dwelling while they live there.
19. Drain Stoppages: As of the date of this Agreement, Landlord/Seller warrant that the dwelling's sewage
drains are in good working order and that they will accept the normal household waste for which they were
designed. They will not accept things such as diapers, sanitary napkins, tampons, children toys, wads of
toilet paper, balls of hair, grease, oil, table scraps, clothing, rags, sand, dirt, rocks or newspapers.
Tenant/buyer agree to pay for cleaning the drains of any and all stoppages.
20. Trash: tenant/Buyer agree to dispose of their ordinary household trash by placing it into a closed
receptacle for periodic collection. They agree to dispose of their extraordinary household trash by hauling it
to the dump themselves or by paying someone else to haul it away.
21. Outside Placement: Landlord/Seller further reserve the right to construct property improvements above
or below the ground, anywhere on the premises, so long as they conform to all building codes.
22. Locks/Lockouts: Tenant/Buyer agree that they will not change the locks on any door or mailbox
without first obtaining Landlord/sellers' written permission. Having obtained permission, they agree to pay
for changing the locks themselves and to provide the Landlord/Seller with one duplicate key per lock.
Should Tenant/Buyer lock themselves out their dwelling and be unable to gain access through their own
resources they may call upon a professional locksmith to let them in. In either case, the Tenant/Buyer is
responsible for payment of the charges and/or damages involved or incurred.
23. Maintenance/repairs: Tenant/Buyer has inspected the premises and acknowledges that they are in
satisfactory condition and accepts the premises in "as is" condition as suited for the use intended.
Tenant/Buyer shall be responsible for all repairs, maintenance and damages of this dwelling.- n o V +^
24. Alterations: Decorations and repairs-Tenant/Buyer agree not to alter or decorate their dwelling without
first obtaining Owners'/land lords5 written permission.
25. Access: Landlord/Seller recognize that Tenant/Buyer have a right to privacy and wish to observe that
right scrupulously. At certain times, however, Owners, their employees, or agents may have to gain access
to the Tenant/Buyers' dwelling for the purposes of showing it to prospective Tenant/Buyers, purchasers,
lenders or others or for repairs, inspection or maintenance. Landlord/Seller will provide Tenant/Buyer
reasonable notice of twenty-four (24) hours or less than twenty-four (24) hours with Tenant/Buyers'
concurrence In emergencies, there will be no notice.
26. Peace and Quite: Tenant/Buyer are entitled to the quite enjoyment of their own dwelling, and their
neighbors are entitled to the same. Tenant/Buyer agree to refrain from making loud noises and disturbances
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and to keep down the volume of their music and broadcast programs at all times so as not to disturb other
people's peace and quite.
27. Telephone: If and when Tenant/Buyer install a telephone in their dwelling, they will furnish
Landlord/Seller with the number within three (3) calendar days. Landlord/Seller agree to take reasonable
precautions to keep itfromfellinginto the hands of third parties.
28. Business Use: Tenant/Buyer agree to use this dwelling as their personal residence. They agree to
conduct no business on the premises without first obtaining Owner/Landlords' written permission.
29. Lawful Use: Tenant/Buyer agree that they will not themselves engage in any illegal activities on the
premises nor will they allow others to engage in any illegal activities on the premises insofar as they have
the power to stop such activities.
30. Insurance: Owners have obtained insurance to cover fire damage to the building itself and liability
insurance to cover certain personal injuries occurring as a result of property defects or Landlord/Seller
negligence. Owners' insurance does NOT cover Tenant/Buyers' possessions or Tenant/Buyers' negligence.
Tenant/Buyer shall obtain a Tenant/Buyers' insurance policy to cover damage to or loss of their own
possessions, as well as losses resulting from their negligence. Tenant/Buyer agree to show Landlord/Seller
evidence of such policy within (1) month of this Agreement.
31. Insurance Considerations: tenant/Buyer agree that they will do nothing to the premises nor keep
anything on the premises which will result in an increase in the Owners' insurance policy or an endangering
of the premises. Neither will they allow anyone else to do so.
32. Fire or Casualty Damage: Should fire or casualty damage have been caused by Tenant/Buyer's own
action or neglect, they shall NOT be relieved of the responsibility for payment of rent, and they shall also
bear the full responsibility for repair of the damage.
33. Service of Process: Every Tenant/Buyer who signs this Agreement agrees to be the agent of the other
Tenant/Buyer and occupants of this dwelling and is both authorized and required to accept, on behalf of the
other Tenant/Buyer and occupants, service of summons and other notices relative to the tenancy.
34. Identity of Manager: The person who is responsible for managing this dwelling is:
rvooie^ ^\cJr^t&Sc)^
, whose phone number is: ffO\ ^ 1 5 GOCg** .
35. Notice of Intention to Vacate: When Tenant/Buyer have decided to vacate the premises, they will give
Landlord / Seller written notice of their intentions at less thirty (30) days prior to their departure, and they
will give an exact date they expect to be moved out completely.
36. Holding Over: If Tenant/Buyer remain on the premises following the date of their termination, they are
"holding over" and become liable for rental and /or other damages
37. Option to Purchase:
(a) Landlord/Seller grants to Tenant/Buyer, the right to purchase said property conditioned upon full
compliance by Tenant/Buyer with all terms of this Agreement.
(b) Landlord/Seller agrees that upon exercise of die option Tenant/Buyer shall be credited at close of
escrow with $ QCQ <P° from each monthly rental payment.
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38 Option Consideration Tenant/Buyer will pay $50 00 as option consideration for the residence known
as ^ 1 ^ id i n O l f G t o ^ f e ^ . ^ : ? , \ \
This consideration shall be credited at close of escrow toward the sales price.
This consideration is not refundable
SHOULD THE OPTION NOT BE EXERCISED BY THE TENANT/BUYER, THERE WILL BE
NO REFUND OR CREDIT OF ANY MONTHLY RENTAL PAYMENTS OR OPTION
CONSIDERATION.
39 Price The purchase pnce shall be $ IcDQ/^jQCK
option consideration money and monthly rent credit

at the time the option is exercised less

40. Surrender of Property The tenant/Buyer will surrender and deliver the property at the end of the term
of this option in the event the option is not exercised The property should be delivered in good order and
condition as the same now exists except for reasonable wear and tear
41 Exercise of Option
(a) The option may be exercised by Tenant/Buyer, as long as Tenant/Buyer is not in default of the terms and
conditions of this Agreement
(b) To exercise the option, Tenant/Buyer should mail a written certified signed receipt of notice to the
Landlord/Seller
42 Encumbrances
(a) The parties agree that neither will cause or permit any hen to attach to or exist on or against the subject
property which shall or may be superior to the nghts of either party or to encumber the property m any
manner without having obtained the written consent of the other
(b) Prior to the exercise of the option, Landlord/Seller reserves the right to change existing, encumbrances
on the property through refinance, early payoff of the loan(s), or modification of existing loan(s) so long as
said change would not create an encumbrance exceeding the agreed upon value of the property
43 Escrow Escrow holder shall credit Tenant/Buyer with the option consideration paid and held by
Landlord/Seller during the option period and any monthly credit as described by the above toward the
purchase of the above property only
44 Closing Costs
(a) Real property taxes on the property and the general and special assessments if any, for the current fiscal
year shall be prorated to the close of the escrow and paid by the Landlord/Seller
(b) The "closing costs" shall be those costs incurred in conjunction with closing escrow and shall be paid at
the close of escrow as follows
(1) Tenant/Buyer to pay reasonable, normal buyer's closing costs
45 Repair and Condition of Property during Lease period Tenant/Buyer accept the premises as being
in good condition and repair and shall keep this dwelling m good and satisfactory repair and condition
during the term of this lease
46 Time Tune is of the essence in this Lease Purchase Agreement
47 Indemnification Landlord/Seller shall not be liable for any damage or injury to Tenant/buyer or any
other person or to any property occurring on the premises or any part thereof, or in common areas thereof
unless such damage is tho approximate result of the negligence or unlawful act of Landlord/Seller Buyer
and Seller shall further indemnify and hold the preparer of this contract harmless from any and all claims
arising from this transaction
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48. CC&Rs: Acknowledges receipt of all pertinent rules and regulations and CC&Rs, concerning this
property.
49. Default: The occurrence of the following shall constitute a material default and breach of Contract by
Tenant/Buyer. Any failure by Tenant/buyer to pay rent on time or perform any provisions of this lease to be
performed by Tenant/Buyer where such a failure continues thirty (30) days after written notice thereof by
Landlord/Seller will constitute a material breach of this contract and forfeit the option to purchase. In
addition, the term of this contract will immediately become month to month.
50. Event of Default: In the event of any such default by Tenant/Buyer, then in addition to any other
remedies available to Landlord/seller at law or in equity, Landlord/Seller shall have the option to terminate
this lease and all rights hereunder by giving written notice of intention to terminate.
51. Possession: Landlord/Seller shall endeavor to deliver possession to Tenant/buyer by the commencement
date of this Agreement.
52. Illegal Provisions: Whatever item in this Agreement is found to be contrary to any local, state or
federal law shall be considered null and void, just as if it had never appeared in this Agreement, and it shall
not affect the validity of any other item in the Agreement
53. Non-Waiver: Should either Owners or Tenant/Buyer waive their rights to enforce any breach of this
Agreement, that waiver shall be considered temporary and not a continuing waiver of any later breach.
Although Owners may know when accepting rent that Tenant/Buyers are violating one or more of this
Agreement's conditions, Owners in accepting the rent, are in no way waiving their rights to enforce the
breach. Neither Owners nor Tenant/Buyer shall have waived their rights to enforce any breach unless they
agree to a waiver in writing.
54. References in Wording: Plural references made to the parties involved in this Agreement may also be
singular, and single references may be plural. These references may also apply to Owners' and
Tenant/Buyers' heirs, executors, administrators, or successors, as the case may be.
55. Entire Agreement: As written, this Agreement constitutes the entire agreement between the
Tenant/Buyer and Owners. They have made no further promises of any kind to one another, nor have they
reached any other understandings, either written or verbal.
56. Attorney's Fees: If either party to this Agreement shall bring a cause of action against the other party
for enforcement ot the Agreement, the prevailing party shall recover reasonable attorney's fees involved
57. Binding Agreement: The parties to this agreement do hereby agree that this Lease Purchase
Agreement comprises the entire agreement and shall be binding upon the parties, their heirs, executors,
administrators, personal representatives, successors and or negligence.
58 Preparer's Disclaimer: All of the undersigned parties in this agreement agree not to hold the prepare of
this document liable for any errors, omissions, mistakes or negligence.
59. Modification: Any modification of any portion of this agreement must be made in writing and signed
by both parties.
60. Financial Disclaimer: The parties to this Agreement acknowledge that speculation of availability of
financing or assumption of existing loans towards the purchase of the above property is impossible to
predict. Therefore the parties agree that these items shall not be a condition of performance of this
agreement and the parties agree they have not relied upon any representation or warranties by the
Landlord/Seller or other parties.
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61. Acknowledgment: The undersigned Tenant/Buyer hereby acknowledge that they have read this
Agreement, understand it, agree to it and have been given a copy. They farther have been advised to seek
legal, tax and technical counsel concerning this contract prior to signing.

62, Misc.:
1- An escrow account will be established with Escrow Specialists and buyer / tenant agrees to pay up to
$100.00 for set-up fees and $12.00 service fee.
2. This agreement is contingent to assignment of the agreement to a qualified tenant / buyer
3 . . Steven Benjamin is a licensed, practicing real estate agent in the State of Utah. However, with respect to
this agreement / transaction he is not acting as a Realtor, nor representing any of the parties involved
Additionally, he is working independently of Great American Realty.
-Ve^vwf>
<2*+*ivD

<S".

-TWCL

\r\

-HM,-S
r

~fc>

^^<^e_^o/M-

f

i"K«.^

h/xve_ - + W

^ \ ^ w + ^d

x

[C*) ^> * tv\o^v+vo .

or^v*^\

^«r*^M-/kov/*r W s U e , J ^ w h -\o

•2-1^-03
R&B Property Investment Inc. < ^ r \ 3 £ 21 O o ^
Steven Benjamin, President EAejJ , o t ^M^ifc

Buyer / Tenant

$2? toe r

•£

I/

beller / Landlord

Seller / Landlord

Initial

jjL^k

^ ' ^

RESroENTIAL LEASE PURCHASE AGREEMENT

3 L t&

This agreement dated ^ - / ^ l o o - z , is by and between Landlord / Seller,D *" r £ > *fr*»*u><*vy and
Tenant/Buyer,
R &
B Property
Investments Inc. for
the dwelling
located at:
vOoiC QjZjtSetc p ^ , fr-^fl gjpeft; UfrW . under the following terms and conditions:
L Fixed-Term Agreement : Tenant/Buyer agree to lease this dweLKng for a fixed term of
J £* rf^o. Thereafter, this agreement shall become a month to month agreement if owners accept
rent from Tenant/Buyer.
2. Rent: Tenant/Buyer agree to rent this dwelling for the sum of $ *?SPo
per month payable in
advance. The first months rent is $ £ : £ o —
rjeginning upon the agreed assignment Rent must be
received on time in order to receive rent credit. There is no grace period.
3. Form of Payment: Tenant/Buyer agrees to pay rent in the form of personal check, a cashier's check or
money order to Landlord/Seller.
4. Rent Payment Procedure: Tenant/Buyer agree to pay mar rent to Landlord/Seller at the following
address: Escrow Specialists, P,(X Box 3287, Ogden, Utah, 84409
5. Returned Checks; If for any reason a check used by tenants to pay Landlord/Seller Is retailed without
having been paid, Tenant/Buyer will pay returned check charge of $20,00 and take whatever other
consequences there might be in making a late payment. After the second time that the tenant's check is
returned, tenants must thereafter secure a cashier's check or money order for payment of rent
6. Rent Due Date: The due date for the rent owing under mis agreement is the first day of every calendar
month. The late date b one day later, m other words, Tenant/Buyer must pay the rent on or before the due
date. The very next day is the rent late date. This is the first day when Landlord/Seller will consider the rent
late. Landlord/Seller expects to have RECEIVED the rent before this date. If Tenants/Buyer rent is due on
the first it must be received on or before die first to be on time. There is no grace period

QjJLadc Fees and Penalties: Landlord/Seller expect Tenants/Buyer to pay rent promptly. In me event diat
^this does not occur for any reason, the tenant/buyer will agree to pay a $5,©0 per day until full payment is
^received In addition, the term of this contract will become a month to month agreement and any option to
purchase win be revoked
"
"8. Utilities/Services, Teaant/Buyei agree to pay all utilities and services.
9. Use: The property shall be used and is designated as a residential dwelling.
10 Occupants: The number of occupants is limited to
. Only the following persons may liv& in this
* dwelling
. No one else may live there without the Landlord/Seller's
prior written permission.
11. Assignment: The original tenant / buyer has the right to assign this Lease Purchase agreement and will
be^released from all liability upon the assignment Any assignment fee / option consideration received by
the original tenant / buyer shall be credited to the purchase price.
12 Pets: Tenant/Buyer may house a pet on the premises with owner's / landlord's written permission.
113. Damage: Tenant/Buyer agree to pay for repairs of all damage which they or their guests have caused to
the dwelling.
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14. Appliances: refrtercior. dishwasher, clothe^ washer/dryer, microwave, garbage compactor or disposal,
the use x>f these appliances is not included in the rent If Tenant/Buyers wish to use these appliances, they
agree to assume all responsibilityforrepair and maintenance.
15. Tenant/Buyer Inspection: Tenant/Buyer have inspected Che dwelling and its contents and agree that
they are in satisfactory order, as are the elecoical* plumbmg and healing systems.
16. Notification of Serious Building Problems: Tenant/Buyer agree to notify die Landlord/Seller
immediately upon first discovering any signs of serious building problems such as a crack in the foundation,
a tilting porch, a crack in the plaster or stucco, moisture hi the ceiling, buckling sheetrock or siding, a leaky
'root a spongy floor, a leaky water heater or termite activity.
17. Pest Control: Pest control is the responsibility of the TenantflBuyer.
18. Window: Tenant/Buyer agree to be responsible -for any windows winch become cracked or broken in
-their dwelling while they live there.
1Q r>r»hi Stonnages* As of the data of this Agreement Landlord/Sclier warrant that the dwelling's sewage
drains are in good working order and that they will accept the normal household wasteforwhich they were
designed They will not accept things such as diapers, sanitary napkins, tampons, children toys, wads of
toilet paper, balls of hair, grease, oil, table scraps, clothing, rags, sand, dirt, rocks or newspapers.
T**nant/hfjyer agree to pay for cleaning the drains of any and all stoppages.
20. Trash: tenant/Buyer agree to dispose of their ordinary household trash by placing k into a closed
receptacle for periodic collection. They agree to dispose of their extraordinary household trash by hauling it
to the dump themselves or by paying someone else to haul it away.
21. Outside Placement: Landlord/Seller further reserve therightto construct property approvements above
or below the ground, anywhere on die premises, so long aa they conform to all building codes.
22. Lockj/Lockouts; Tenant/Buyer agree that they will not change the locks on any door or mailbox
without first obtaining Landlord/sellers' written permission. Having obtawed permission, they agree to pay
&r changing the locks themselves and to provide the Ijmdlord/Selier wkh one duplicate key per lock
-Should Tenant/Buyer lock themselves out their dwelling and be unable to gain access through their own
. ~ . j * . - . . . » « j * +U.~m. _ * . . . . s w i l l *«««.A«» «. - « ^ A ^ W ( M « A * « A 1 \0u%.\r*»m*.£-tl* 4-A. l-v* f L ^ M . 1— T^. ~ 2 * U ^ « ^.~.~+. *L.~ T 1 ^ ^ .*.Sr\.«~
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responsible for payment of the charges and/or damages involved or incurred.
23. Maintenance/repairs: Tenant/Buyer has inspected the premises and acknowledges that they are in
satisfactory condition and accepts the premises in "as is" condition as suited for the use intended.
Tenant/Buyer shall be responsibleforall repairs, maintenance and damages of this dwelling. -* *V*r t o C£
24. Alterations: Decorations and repairs-Tenant/Buyer agree not to alter or decorate their dwelling without
"first obtaining Ovme^/landlords' written permission.
25. Access: Landlord/Seller recognize that Tenant/Buyer have a right to privacy and wish to observe that
right scrupulously. At certain times, however, Owners, their employees, or agents may have to gain access
to the Tenant/Buyers' dwellingforthe purposes of showing it to prospective Tenant/Buyers, purchasers,
lenders or others or for repairs, inspection or maintenance. Landlord/Seller will provide Tenant/Buyer
reasonable notice of twenty-four (24) hours or less than twenty-four (24) hours with Tenant/Buyers'
concurrence. In emergencies, there will be no notice.
26. Peace and Quite: Tenant/Buyer are entitled to the quite enjoyment of their own dweLling, and their
neighbors are entitled to the same. Tenant/Buyer agree to refrain from making loud noises and disturbances

RESIDENTIAL LEASE PURCHASE AGREEMENT
and to keep down the volume of their music and broadcast programs at all times so as net to disturb other
people's peace and quite.
27. Tekpooae: If and when Tenant/Buyer install a telephone in their dwelling, they will fbmish
Landlord/Seller with the number within three (3) calendar days. Landlord/Seller agree to take reasonable
precautions to keep it from felling into the hands of third parties.
28. Business Use: Tenant/Buyer agree to use this dwelling as their personal residence. They agree to
conduct no business on the premises without first obtaining OwneryLandlords' written permission.
29. Lawful Use: Tenant/Buyer agree dart they will not diemselves engage in any illegal activities on the
premises nor will they allow others to engage in any illegal activities on the premises insofar as they have
the power to stop such activities.
30. Insurance: Owners have obtained insurance to cover fire damage to the building itself and Habilify
insurance to cover certain personal injuries occurring as a result of property defects or Landlord/Seller
negligence. Owners' insurance does NOT cover Tenant/Buyers' possessions or Tenant/BuYers' negligence.
Tensni/Bnycr shall obtain a Tessni'BnyeTV ijrmirartee policy to cover damage to or loss of their own
possessions, as well as losses resulting from their negligence. Tenant/Buyer agree to show Landlord/Seller
evidence of such policy within (1) month of this Agreement
31 Insurance Cooskie ratio as* tenant/Buyer agree that they will do nothing to the premises nor keep
anything on the premises which will result in an increase in the Owners' insurance policy or an endangering
of the premises. Neither will they allow anyone else to do so.
32. Fire or Casualty Damage: Should fire or casualty damage have been caused by Tenant/Buyer's own
action or neglect, they shall NOT be relieved of the responsibility for payment of rent, and they shall also
bear the full responsibility for repair of the damage.
33. Service of Process: Every Tenant/Buyer who signs this Agreement agrees to be the agent of the other
Tenant/Buycrandocc^arjtsoftfaisdweOingand is both authorized andrequiredtoaccept, on behalf of the
other Tenant/Buyer and occupants, service of summons and other notices relative to the tenancy.
^^ v ' i c f c

34. Identity of Manager The person who is responsible for managing this dwelling is:
£U*<w<u=»*^w
whose phone number is: &**! 9 ^ ^ ^ £ o £ > ex
35. Notice of Intention to Vacate: When Tenant/Buyer have decided to vacate the premises, they will give
Landlord / Seller written nodce of their intentions at less thirty (30) days prior to their departure, and they
will give an exact date they expect to be moved out completely.
J6. Holding Over If Tenant/Buyer remain on the premises following the date of their termination, they are
"holding over*1 and become liable for rental and /or other damages

37. Option to Purchase:
(a) Landlord/Seller grants to Tenant/Buyer, the right to purchase said property conditioned upon lull
-"compliance by Tenant/Buyer with all terms of this Agreement
(b) Landlord/Seller agrees that upon exercise of the option Tenant/Buyer shall be credited at close of
^ escrow with $ * ^ ° ^
from
each monthly rental payment
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38. Optioti Consideration: Tenant/Buyer wdl pay $50.00 as option consideration for the residence known

This consideration shall be credited at dose of escrow toward the sales price.
This consideration is not refundable.
SHOULD THE OPTION NOT BE EXERCISED BY THE TENANT/BUYER, THERE WOX BE
NO REFUND OR CREDIT OF ANY MONTHLY RENTAL PAYMENTS OR OPTION
CONSIDERATION.
•39. Price: The purchase price shall be S i f l p i 9 &&
,optioB consideration money and monthly rent credit

at the time the option is exercised less

40- Surrender of Property: The tenant/Buyer will surrender and deliver the property at the end of the term
of this option in the event the option is not exercised. The property should be delivered in good order and
condition as the same now exists except for reasonable wear and tear*
4L Exercise of Option:
(a) The option may be exercised by Tenant/Buyer, as long as Tenant/Buyer is not in default of the terms and
conditions of this Agreement.
(b) To exercise the option, Tenant/Buyer should mail a written certified signed receipt of notice to the
LttDuiOfd/ScJiCT".

42. Encumbrances:

(a) The parties agree that neither will cause or permit any lien to attach to or exist on or against die subject
property which shall or may be superior to the rights of either party or to encumber the property in any
manner without having obtained the written consent of the other.
(b) Prior to the exercise of the option, Landlord/Seller reserves the right to change existing, encumbrances
on the property through refinance, early payoff of the Ioanjs), or modification of existing ioan(s) so long as
said change would not create an encumbrance exceeding the agreed upon value of the property,
43. Escrow: Escrow holder shall credit Tenant/Buyer with the option consideration paid and held by
Landlord/SeUer during the option period and any monthly credit as described by the above toward the
. purchase of the above property only.
44. Closing Costs:

(a) Real property taxes on the property and the general and special assessments if any, for the current fiscal
year shall be prorated to the close of the escrow and paid by the Landlord/Seller.
(b) The "closing costs" shall be those costs incurred in conjunction with closing escrow and shall be paid at
the close of escrow as follows:
" (1) TeTunrtYBuyer to pay reasonable, normal buyer's closing costs..
45. Repair and Condition of Property during Lease period: Tenant/Buyer accept the premises as being
in good condition and repair and shall keep this dwelling in good and satisfactory repair and condition
during the term of tins lease.
46. Time: Time is of the essence in uiis Lease Purchase Agreement
47. Indemnification: Landlord/Seller shell not be bable for any damage or injury to Tenant/buyer or any
other person, or to any property, occurring on the premises, or any part thereof, or in common areas thereof
unless such damage is the approximate result of the negligence or tmM/tfil act of Landlord/Seller. Buyer
and Seller shall further indemnify and bold the preparer of this contract harmless from any and all claims
arising from this transaction.
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'48. CC&Rs: Acknowledges receipt of all pertinent rales and regulations and CCfeRjs. concerning this
property.
49. Default; The occurrence of the following shall constitute a material default and breach of Contract by
TenantfBayer. Any -failure by Tenant/buyer to payrenton time or perform any provisions ofthis lease to be
perfbnned by Tenant/Buyer where soch a failure continues thirty (30) days after written notice thereof by
Landlord/Seller will constitute a material breach of this contract and forfeit the option to purchase* In
addition, me term of this contract will immediately become month to month.
50* Event of Default: In the event of any such default by Tenant/Buyer, then in addition to any other
remedies available to Landlord/seller at law or in equity, Landted/Seller shall have the option to terminate
this lease and all rights hereunder by giving written notice of intention to terminate.
51. Possession: Landlord/Seller shall endeavor to deliver possession to Tenani/buyer by the commencement
date of this Agreement
52. Illegal Provisions: Whatever item in mis Agreement is found to be contrary to any local, state or
federal law shall be considered null and void, just as if it had never appeared in mis Agreement, and it shall
not affect the validity of any other item in the Agreement
53. Non-Waiver Should either Owners or Tenant/Buyer waive their rights to enforce any breach of dns
Agreement, that waiver shall be considered temporary and not a continuing waiver of any later breach.
.Although Owners may know when accepting rent that TeuantfBuyers are violating one or more of this
Agreements conditions, Owners in accepting the rent, are in no way waiving tiieir rights to enforce the
breach. Neither Owners nor Tenant/Buyer shall have waived their rights to enforce any breach unless they
agree to a waiver in writing.
54. References in Wording: Plural references made to me parties involved in this Agreement may also be
singular, and single references may be plural These references may also apply to Owners' and
Tenant/Buyers' heirs, executors, aobiiinistrators, or successors, as the case may be.
55. Entire Agreement: As written, this Agreement constitutes me entire agreement between the
Tenant/Buyer and Owners. They have made no farther promises of any land to one another, ncr have they
reached any other understandings, either written or verbal.
56. Attorney** Fees- If either party ro this Agreement shall bring a cause of action against the other party
for eijfbtcement of the Agreement, the prevailing party shall recover reasonable attorney's fees involved.
57. Binding Agreement: The parties to this agreement do hereby agree that this Lease Purchase
Agreement comprises the entire agreement and shall be binding upon the parties, their heirs, executors,
administrators, personal representatives, successors and or negligence.
53 Preparer's Disclaimer: All of the undersigned parties in mis agreement agree not to hold Che prepare of
this document liable for any errors, omissions, mistakes or negligence.
59. Modification: Any modification of any portion of this agreement most be made in writing and signed
oy both parties.
60. Financial Disclaimer: The parties to this Agreement acknowledge that speculation of availability of
financing or assumption of existing loans towards the purchase of die above property is impossible to
predict. Therefore the parties agree that these items shall not be a condition of performance of mis
agreement and the parties agree they have not relied upon any representation or warranties by the
Landlord/Seller or other parties.
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61. Acknowledgment: The undersigned Tenant/Buyer hereby acknowledge that they have read this
Agreement, understand it, agree to it and have been given a copy. They further have been advised to seek
legal, tax and technical counsel concerning this contract prior to signing.

62. Mist:
1- An escrow account will be established with Escrow Specialists and buyer / tenant agrees to pay up to
$100.00 ror set-up fees and $12.00 service fee.
2. This agreement is contingent to assignment of the agreement to a qualified tenant / buyer
3 , Steven Benjamin is a licensed, practicing real estate agent in the State of Utah. However, withrespectto
this agreement / transaction be is not acting as a Reahor, nor representing any of the parties involved.
Additionally, he is working independently of Great American Realty.
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IN THE SECOND DISTRICT COURT OF WEBER
COUNTY, STATE OF UTAH
Da\id Richardson \. Cathleen Hart
Chil No. 050906247
Honorable Parle} R. Baldwin
Trial Date June 16,2008

StateD

Cityn

Plaintiff^

Defendant•

Exhibit
EJ
Name Richardson v Hart
Case#

0509062 47

Cathleen Hart
3615 WolfCreekDr# 211
Eden, UT 84310
July 29, 2005

David Richardson
9380 E Kelly Dr.
Huntsville, UT 84317

RE: Residential Lease Purchase Agreement on 3615 Wolf Creek Dr # 211
1. All rent/option payments have been paid and all fees are current.
2. The Tenant/ Buyer hereby gives notice that the Tenant/ Buyer is
exercising the right to extend the Residential Lease Purchase Agreement for
6 months as per Section 62.4 of the Residential Lease Purchase Agreement.
3. The Tenant/ Buyer hereby gives notice to Landlord/ Seller that
Tenant/Buyer intends to exercise the Option to Purchase the property located
at 3615 Wolf Creek Dr # 211, Eden, UT 84310 as per Section 41 of the
Residential Lease Purchase Agreement.

Cathleen Hart (Tenant/Buyer)

CERTIFICATE OF SERVICE
I hereby certif-HJijat I caused to be sent the foregoing BRIEF OF THE
APPELLEE this / /
day of June, 2009. to the following:
Frank S. Warner
WARNER LAW OFFICE
3564 Lincoln Avenue. Suite 6
Ogden, UT 84401

Legal Assistant
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